
M ay 20, 19 9 8

P.S. Prote s t No. 9 8-04

CACTUS DELIVERY, INC.

Solicitation No. 9 80-19 0-9 7

D ECISIO N

Cactus  D elive ry, Inc., prote s ts  th e  de te rm ination of th e  contracting office r th at it is
a nonre s pons ible  offe ror w ith  re s pe ct to a solicitation for th e  h igh w ay transporta-
tion of m ail.

Th e  W e s te rn D istribution Ne tw ork s  office , Se attle  Branch , is s ue d solicitation 9 80-
19 0-9 7 for th e  transportation and de live ry of m ail to 181 boxe s  on a 48 m ile  route
out of th e  Eagle , ID , post office .  Bids  w e re  due  O ctobe r 23, 19 9 7. 

Cactus  D elive ry w as  th e  low  bidde r on th e  route . Its bid w as  s igne d by “Douglas
Cre m e r, V. P.”1 Inform ation subm itte d w ith  th e  bid indicate d th at Cactus  D elive ry
w as  an Idah o corporation.  Douglas  Cre m e r, th e  s pous e  of a postal e m ploye e , h ad
subm itte d th e  low e s t bid in re s pons e  to an e arlie r solicitation for s e rvice  on th is
                                                       
1 Th e  contracting office r tak e s  th is  to stand for Vice  Pre s ide nt, alth ough  no docum e ntation provide d
by Cactus  D elive ry e s tablis h e s  Douglas  Cre m e r as  h olding such  an office .

D IGEST

Prote s t against de te rm ination of m ail transportation contractor’s  non-
re s pons ibility is  denie d. Corporation’s   failure  to provide  e vide nce  of its
financial as s e ts  s upport de te rm ination; as s e ts  of corporation’s  s h are -
h olde rs  m ay not be  s ubstitute d.



Page  2 P 9 8-04

route , but th at bid h ad be e n re je cte d due  to th e  ine ligibility of a postal spous e  to
contract w ith  th e  Postal Se rvice .2

A standard cre dit ch e ck  produce d no inform ation about th e  corporation. By an O c-
tobe r 30 le tte r th e  contracting office r as k e d Cactus  D elive ry to provide  inform ation
including e vide nce  of its  incorporation, a curre nt balance  s h e e t, and a profit and
los s  state m e nt.  A furth e r le tte r of Nove m be r 4 ide ntifie d various  proble m s  found
in Cactus  D elive ry’s bid w ork s h e e t. 3

In various  subm is s ions  from  David W als h , Cactus  provide d a corporate  taxpaye r
ide ntification num be r; a copy of th e  m inute s  of a Se pte m be r 8, 19 9 7, stock h olde rs
and dire ctors  m e e ting atte nde d by Gre g Cre m e r and Douglas  Cre m e r, w h ich  s tate d
th at “stock  w ill be  is s ue d” to “Gre g Cre m e r 49 % , David W alsch  [s ic] 41% , and
Douglas  Cre m e r 10% ” and w h ich  e s tablis h e d Gre g Cre m e r as  Ch airm an and Pre s i-
de nt and David W als h  as Secre tary; and a PS Form  5472, Pre -Aw ard Que s tion-
naire , date d Nove m be r 10, 19 9 7, w h ich  de s cribe s  th e  past postal contracting ac-
tivitie s  of M e s s rs . Cre m e r and M r. W als h  in re s pons e  to q ue s tions  about past e x-
pe rie nce  of th e  corporation or its  office rs , state s  “none ” w ith  re s pe ct to th e  postal
e m ploym e nt of any m ajority stock h olde r’s  or corporate  office r’s  spous e , m inor
ch ild, e tc., and lists  as s e ts  in e xce s s  of $1 m illion, subje ct to liabilitie s  of sligh tly
m ore  th an $200,000.  Som e  of th e  liste d as s e ts , notably a farm  and a h om e , ap-
pe ar to be  as s e ts  of th e  s tock h olde rs , and not of th e  corporation.
                                                       
2 Ge ne ral policy in th at re gard is  re cite d in Procure m e nt M anual 1.7.3; Se ction II.A.1.a. and b. of PS
Form  7469 , incorporate d into th e  s olicitation h e re , s e t out th e  proh ibition:

1.  Pe rsons  ineligible  to be com e  Contractors :

a.  Em ploye e s  of th e  U.S. Postal Se rvice  or m e m be rs  of th e ir im m e diate
fam ilie s .  “Im m e diate  fam ily” m e ans  spous e , m inor ch ild or ch ildre n, and
oth e r individuals  relate d to th e  e m ploye e  by blood w h o are  re s ide nts  of
th e  e m ploye e’s  h ous e h old.

b.  Bus ine s s  organizations  substantially ow ne d or controlled by Postal Se rv-
ice  e m ploye e s  or th e ir im m e diate  fam ilie s .

3 Th at le tte r note d th e  bidde r’s  ne e d to pay its  h ire d drive rs  w age s  and be ne fits  cons iste nt w ith  th e
D epartm e nt of Labor Se rvice  Contract Act w age  de te rm ination containe d in th e  s olicitation.  Th os e
w age s  ($10.21 pe r h our) and be ne fits  ($3.06 pe r h our), ove r th e  1,339  annual e s tim ate d h ours  s e t
out in th e  contract re q uire  paym e nts  of $17,768, alm ost all of th e  corporation’s  $18,9 21 bid. Since
th e re  is  no bas is  for e xe m ption from  th e  Act’s  re q uire m e nts  for w age s  paid to s h are h olde rs , dire c-
tors , or office rs  w h o are  pe rform ing as  s e rvice  e m ploye e s  (Spick  &  Span M ainte nance  Com pany,
Inc., P.S. Prote s t No. 87-122, Fe bruary 9 , 19 88), th e  corporation’s  financial re s ource s  are  of par-
ticular s ignificance  in vie w  of th e  am ount of its  bid.  Th e  prote s t file  doe s  not include  Cactus  D eliv-
e ry’s  original w ork s h e e t or any m odifications  to it it m ay h ave  s ubm itte d.
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Subs e q ue ntly, by le tte r date d Dece m be r 15, Cactus  D elive ry w as  advis e d th at its
pre vious  subm is s ion h ad be e n incom ple te , and furth e r inform ation w as  re q ue s te d,
including “a curre nt balance  s h e e t, and a profit/los s  state m e nt for th e  corporation
for th e  m ost re ce nt cale ndar or fiscal ye ar, ce rtifie d by an inde pe nde nt account-
ant,” and “[o]w ne rs h ip docum e ntation . . . for th e  as s e ts  liste d . . . on th e  form  PS
5472, and all e q uipm e nt w h ich  w ill be  us e d in th e  pe rform ance  of th e  contract.”

David W als h  re plie d by furnis h ing a copy of th e  firm ’s  article s  of incorporation,
s h ow ing its dire ctors  as  David W als h  and Gre g Cre m e r, and a le tte r date d January
6, 19 9 8, w h ich  include d th e  follow ing:

[A]s  pe r our conve rsation conce rning financial re spons ibility for us  to be
able  to ope rate  for 2 or 3 m onth s  w ith out funding, I w ould lik e  to point
out th at I h ave  alre ady done  th at s ince  I w as  not paid for 3 m onth s be -
caus e  of th e  pape rw ork  proble m  w h e n I starte d th e  e m e rge ncy bid[.4] I
s h ould th ink  th at th is  s h ould provide  th at w e  can ope rate  th e  com pany in
a financially re spons ible  w ay.

 * * *

Your re q ue st for a curre nt balance  s h e e t for Cactus  D elive ry is  not pos -
s ible  to include  as  Cactus  D elive ry is  a ne w  com pany just form e d and
h as  no profit and loss  state m e nt or curre nt balance  s h e e t. . . . [T]h e
com pany is  lik e  any ne w  com pany and de pe nds  on th e  as s ets  and finan-
cial re spons ibility of th e  s h are h olde rs [.]  I h ave  alre ady include d th e  as -
s ets  of th e  stock h olde rs  and fe el th at th e y are  m ore  th an ade q uate  to
ope rate  a[n] 18,000 dollar a ye ar contract as  w e  h ave  proven th at w e
h ave  in actuality be e n running th e  contract for s eve ral m onth s  now [.] 

 * * *

[T]h e  as s ets  [of th e  com pany] are  curre ntly h eld by th e  stock h olde rs  and
th e  ve h icle  h as  not be e n purch as e d for th e  contract as  of ye t[.  W ]h e n
th e  contract is  aw arde d w e  w ill be  able  to provide  you w ith  th e  ow ne r-
s h ip docum e ntation.

                                                       
4 In Nove m be r, 19 9 7, an e m e rge ncy contract for th e  route  h ad be e n aw arde d to David W als h  as  an
individual.  M r. W als h  also bid on th is  s olicitation as  an individual; th at bid w as  th e  th ird low e s t bid
re ce ive d. 
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Th e  le tte r w e nt on to re q ue s t “a fact s h e e t s h ow ing th e  financial standards  th at a
com pany m ust m e e t,” and inq uire d w h e th e r contracts  h ad be e n aw arde d to ne w ly
form e d com panie s  in th e  past.

Follow ing th e  re ce ipt of th is  inform ation, th e  contracting office r conclude d th at h e
could not m ak e  an affirm ative  de te rm ination of Cactus  D elive ry’s  re s pons ibility.
Th e  com pany w as  inform e d of th is  d ecis ion by a le tte r date d Fe bruary 9  w h ich
note d, in th e  abs e nce  of a curre nt balance  s h e e t or profit and los s  state m e nt, th at
“th e  inform ation you provide d doe s  not indicate  th at th e  corporation h as  ade q uate
financial re s ource s  to succe s s fully ope rate  th e  route .”

Cactus  D elive ry re ce ive d th e  Fe bruary 9  le tte r on Fe bruary 23.  Its  prote s t to th e
contracting office r, date d Fe bruary 25, note d its  pre vious  re q ue s t for inform ation
about th e  financial standards  a com pany m ust m e e t and re cite d its  unde rstanding
th at “th e  financial standings  of th e  s tock h olde rs  w ould be  s ufficie nt.”  Se e k ing re -
cons ide ration of th e  de te rm ination of nonre s pons ibility, Cactus  D elive ry re q ue s te d
“som e  guide line  as  to w h at you are  look ing for.”

Th e  contracting office r’s  state m e nt re counte d th e  circum stance s  re lating to h is  e f-
forts  to e licit inform ation about Cactus  D elive ry’s  as s e ts  as  re cite d above  and
com m e nte d on th e  corporation’s  January 6 le tte r, noting th e  corporation’s  failure
to ide ntify any corporate  as s e ts , and e xplaining th at th e  corporation’s  re q ue s t th at
its  stock h olde r’s  as s e ts  be  cons ide re d h ad be e n de cline d be caus e  “[t]h e re  w as  no
docum e ntation e s tablis h ing th at s h are h olde r as s e ts  h ad be e n transfe rre d to or
w e re  h e ld by Cactus  as  a corporate  e ntity, and th e  s h are h olde rs  w e re  not s e pa-
rate ly liste d as  offe rors .”  Th e  s tate m e nt also note d th at th e  le tte r inaccurate ly as -
s e rte d th at Cactus  D elive ry w as  curre ntly ope rating th e  e m e rge ncy contract, s ince
David W als h  w as  ope rating th e  contract as  an individual.

Tw o of th e  oth e r bidde rs  on th e  route  s ubm itte d com m e nts  on th e  prote s t.  Each
conte nde d th at th e  ve h icle  us e d by M r. W als h  in th e  pe rform ance  of th e  e m e r-
ge ncy contract faile d to m e e t th e  contract re q uire m e nt for a four w h e e l drive . 
O ne  bidde r also note d th at s e rvice  on th e  route  w as  ofte n provide d by Douglas
Cre m e r, and q ue s tione d h is  eligibility as  a drive r by re ason of h is  s pous e’s  e m -
ploym e nt and w h e th e r h e  w as  be ing paid at th e  rate  e s tablis h e d by th e  contract
for h ire d drive rs . Th at bidde r also note d th e  s olicitation re q uire m e nt th at a corpo-
rate  bidde r “m ust be  e ngage d in bus ine s s  oth e r th an as  a m ail transportation con-
tractor in a county trave rs e d by th e  route  or an adjoining county as  of th e  date
and tim e  s e t for bid clos ing” and q ue s tione d w h e th e r Cactus  D elive ry m e t th at re -
q uire m e nt. Th e  contracting office r’s  state m e nt also as s e rte d th at Cactus  D elive ry
h ad faile d to de m onstrate  its  pe rform ance  in th is  re gard.
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Alth ough  it did not oth e rw is e  re s pond to th e  contacting office r’s  state m e nt, in re -
spons e  to th is  office ’s  inq uiry, Cactus  D elive ry produce d a le tte r from  th e  W all
Stre e t Journal indicating th e  com pany’s  pe rform ance  of s e rvice s  prior to th e  date
bids  w e re  ope ne d, but th e  le tte r faile d to e s tablis h  w h e re  th e  s e rvice s  w e re  pe r-
form e d.  A furth e r inq uiry to th e  corporation w as  not answ e re d.  Notw ith standing
th at om is s ion, w e  re ach  th e  m e rits  of th e  prote s t, as discussed be low .

D ISCUSSIO N

Th e  le gal standard by w h ich  th is  office  re vie w s  a contracting office r's  dete rm ina-
tion th at an offe ror is  nonre s pons ible  is  w e ll s e ttle d:

A re spons ibility de te rm ination is  a bus ine s s  judgm e nt w h ich  involves  bal-
ancing th e  contracting office r's  conce ption of th e  re q uire m e nt w ith  avail-
able  inform ation about th e  contractor's  re source s  and re cord.  W e  w ell
recognize  th e  ne ce s s ity of allow ing th e  contracting office r cons ide rable
discre tion in m ak ing such  a subje ctive  evaluation.  Accordingly, w e  w ill
not disturb a contracting office r's dete rm ination th at a prospe ctive  con-
tractor is  nonre spons ible , unle s s  th e  de cis ion is  arbitrary, capricious , or
not re asonably bas ed on substantial inform ation.

Craft Products  Com pany, P.S. Prote s t No. 80-41, Fe bruary 9 , 19 81. 

O ne  e le m e nt of re s pons ibility is  th e  re q uire m e nt th at th e  prospe ctive  contractor
h ave  “financial re s ource s  ade q uate  to pe rform  th e  contract.”  PM  3.3.1 b.1.

In de te rm ining a corporation’s financial re source s , th e  contracting office r m ay not look
to as s ets  oth e r th an th os e  of th e  corporation:

Th e  com m ingling of corporate  as s ets  and liabilitie s  w ith  th e  individual as -
s ets  and liabilitie s  of th e  corporation's  ow ne r [in th e  bidde r’s “State m e nt
of As s ets  and Liabilitie s”] w as  incorre ct.  Since  any re sulting postal con-
tract w ould be  only w ith  th e  corporation, th e  Postal Se rvice  can look
only to it, and not to th e  its  principals.  Th e  inte ntional ove rstating of
corporate  re source s  rais e s  re asonable  q ue stions  of a bidde r's  inte grity,
and th e ir ne glige nt m is state m e nt rais e s  q ue stions  of a bidde r's  com pe -
te nce .

Pack age  Expre s s , Inc., P.S. Prote s t Nos . 87-57, 87-58, 87-64; July 27, 19 87. Se e
also G. T. Transportation Inc., P.S. Prote s t No. 9 6-07, June  18, 19 9 6 (a bidde r’s
“financial im pre cis ion m ay re asonably add support to th e  conclus ion th at it doe s  lack
th e  s k ills ne ce s sary to pe rform  th e  s e rvice .”)
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Th e  contracting office r’s dete rm ination of Cactus  D elive ry’s  nonre s pons ibility w as
ne ith e r arbitrary nor capricious .  Th e  corporation’s  failure  to ide ntify any corporate
as s e ts , s e parate  and distinct from  th e  as s e ts  of its  s h are h olde rs , w as  a sufficie nt
bas is  for th e  de te rm ination th at it lack e d th e  financial capacity to pe rform .5

Th e  prote s t is  denie d.

W illiam  J. Jone s
Se nior Couns el
Contract Prote s ts  and Policie s .

                                                       
5 O rdinarily, w h e n a corporation is  form e d, it acq uire s  as s e ts  from  its  initial inve stors , w h o re ce ive
s h are s  of stock  in re turn.  O fte n, th e s e  transactions  are  re flecte d in corporate  docum e nts .  In th is
cas e , h ow eve r, th e  docum e ntation furnis h e d by Cactus  D elive ry is  com pletely s ile nt w ith  re s pe ct to
any as s e ts  h eld by or ple dge d to th e  corporation, or of any cons ide ration give n by th e  s tock h olde rs
for th e ir s h are s .  Th e  corporation’s  lack  of as s e ts  is  confirm e d by M r. W als h ’s  le tte r of January 6,
w h ich  also re cite s  th e  lack  of any contractual agre e m e nts  or unde rstandings  by w h ich  th e  corpora-
tion m igh t call on its  stock h olde rs  for additional funding or financial as s is tance .  


